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Introduction
Over the past few years the number of companies

using social media for promotion and advertising has

ballooned exponentially, but the recent Federal Court

decision in Madden v Seafolly Pty Ltd1 is a warning to

think twice about how much you dare to bare online.

Here, the court confirmed that Ms Madden had

engaged in misleading and deceptive conduct by posting

false allegations on Facebook that Seafolly had copied

her swimwear designs.

The decision is a reminder to beware what you send

out into cyberspace, and raises some interesting ques-

tions about the intersection of social media and con-

sumer protection regulation, including:

• how do we distinguish between “personal commu-

nications” and those made “in trade or commerce”

on social media platforms?

• where is the line between assertions of fact and

expressions of opinion, and how does the way we

engage with social media impact on this distinction?

It also raises some red flags for companies regarding

how they respond to damaging comments made online,

emphasising the importance of avoiding an online “tug

of war”. Responses to comments made online must be

commensurate and not defame the maker of the original

post.

Five lessons to keep in mind

• Be aware that posts can “go viral” in minutes to a

virtually unlimited (and perhaps unintended) audi-

ence.

• Just because something isn’t promotional doesn’t

mean it’s not commercial.

• What you post in a social context can have the

same legal ramifications as what you post on your

website.

• Think about possible legal risks before posting

controversial content or getting involved in a

slanging match online!

• Make sure your lawyer or legal team understand

how social media platforms work and are up to

speed on the potential legal risks that may arise in

this area.2

The social media struggle
Cyberspace is now widely acknowledged as the new

frontier of corporate communications. From Facebook,

Twitter and Instagram to the world of online blogs,

social media offers a unique way for companies to

engage directly with consumers. Nearly 80% of large

companies now use social media,3 often linked directly

to their corporate website. This reflects a trend towards

“increased level of professionalism from social network-

ing in general”.4

Consumers are also getting on-board the commercialisa-

tion of the social media sphere. Approximately 25% of

social media users use social media to follow or find out

about brands or businesses, and 20% use it to research

products or services they are interested in buying.5

Facebook is the most popular platform (88%), fol-

lowed by Twitter (22%) and LinkedIn (21%). This is

also linked to the rise in popularity of smart phones. The

Inventis IQ Audience Insight Report 2013 indicates that

the percentage of visits to corporate website from

mobile devices increased by 400% between 2011–13.6

Having a social media presence is now effectively

mandatory. And while what’s said in this context is

increasingly being understood through the commercial

looking-glass, some users still perceive online commu-

nications as being “informal” or “private”, without

considering questions of legal liability.

As a result, this is tricky terrain to navigate for

commercial participants. The high degree of interactiv-

ity, emphasis on user-generated content and instanta-

neous uploading means that posts can “go viral”, be

“shared” or “retweeted” to a virtually unlimited audi-

ence (over which the original publisher has little control)

in seconds.

Application of traditional principles in this context is

far from straightforward. The high premium placed on

commercial reputation in a competitive market and the
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potential for instantaneous damage with the swipe of a

thumb means that social media remains a high-risk

investment for many businesses.

When things go wrong: Madden v Seafolly
Pty Ltd

The Madden v Seafolly Pty Ltd litigation illustrates

where things can go wrong when it comes to social

media. The decision was an appeal from the judgment of

a single judge in the Federal Court in a matter arising

under ss 52 and 53(a) of the Trade Practices Act. The

dispute arose out of allegations made by Ms Madden

(the appellant) that Seafolly (the respondent) had copied

eight of her White Sands Swimwear designs in its 2010

collection.

Importantly, the allegations were made on Ms Mad-

den’s personal Facebook page, the White Sands Facebook

page and in emails to various media outlets. These

included comments such as “Seriously, almost an entire

line-line ripoff of my Shipwrecked collection”, and a

series of images of White Sands designs juxtaposed with

Seafolly designs under the heading “The most sincere

form of flattery?” Ms Madden also implied that a

fashion buyer who photographed her collection worked

for Seafolly and shared the photographs inappropriately.

In response, Seafolly issued a number of press

releases denying the allegations of copying and stating

that Madden’s accusations had been made maliciously.

Seafolly brought a number of claims against Madden,

including for misleading and deceptive conduct under

ss 52 and 53(a) of the Trade Practices Act. Madden

subsequently cross-claimed for defamation and mislead-

ing and deceptive conduct under s 52 based on the

allegations of malicious conduct against her in the

Seafolly press releases.

The court at first instance held in favour of Seafolly,

finding that Madden had engaged in misleading and

deceptive conduct and made false representations in

connection with the supply and promotion of swimwear

by the representations contained in her various Facebook

posts and emails. Madden was ordered to pay Seafolly

$25,000 in damages.

In respect of Madden’s cross-claims for defamation

and misleading and deceptive conduct, it was held that

while the statements in Seafolly’s press releases were

defamatory of Madden, the defences of justification and

qualified privilege were available. Seafolly’s response

was said by the trial judge to be “commensurate with the

serious allegations which had been levelled against it”.7

The appeal
A number of grounds of appeal were raised. At issue

was whether Madden’s representations were rightly

characterised as statements of fact rather than statements

of opinion, and whether the statements were made “in

trade or commerce” for the purposes of the Act.

In respect of the cross-claim for defamation, the

availability of the defences justification and qualified

privilege were also questioned.

The court largely upheld the primary judge’s deci-

sion, rejecting all grounds of appeal aside from Mad-

den’s claim under s 52 of the Trade Practices Act, which

was remitted for reconsideration. In the course of the

judgment the court made a number of remarks relevant

to the application of trade practices regulation in the

realm of social media:

• Opinion versus fact

One of Madden’s main arguments on appeal was

that the primary judge erred in identifying the

dividing line between assertions of fact and opin-

ion. At issue was whether each of Madden’s

statements conveyed to the ordinary reader that

Seafolly had in fact copied White Sands designs

and used underhanded means to do so. Madden

submitted that her statements were merely expres-

sion of opinion, and that whether something con-

stituted plagiarism involved “a question of professional

judgment” rather than an assertion of fact.

The Court rejected this argument, placing particu-

lar emphasis on Madden’s juxtaposition of the

photographs. Importantly, it turned out that six of

the images been captioned with incorrect dates.

The Seafolly designs had actually been released

prior to the White Sands collection. The Court was

particularly critical of Ms Madden’s failure to

verify the dates and emphasised that this was

critical to her argument that she was merely

expressing an opinion rather than asserting a fact.

Had the dates been correct, the inference that she

was expressing an opinion of plagiarism may have

been more readily available. However, it was said

that Ms Madden “built a house of cards on a false

foundation … the collapse of the cards means that

[she] has failed to make good a defence based on

expressing an opinion”.8

• “In trade and commerce”?

Another primary issue was whether the statements

made on Madden’s personal Facebook page were

made “in trade or commerce” for the purposes of

the Trade Practices Act. Madden submitted that

the statements could not be said to fall within the

scope of this concept. However, the court soundly

rejected this argument, noting that none of the

statements were of a private character. Emphasis

was placed on the fact that Madden was the
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principal of White Sands (a competitor of Seafolly)

and that her statements related to the manner in

which Seafolly conducted its business, seeking to

influence the attitudes of its customers.

Importantly, the Court also added that a large

number of those who made comments on the

personal Facebook page were involved in the

fashion industry, and that the posted were made

using both Madden’s own name and the name

“White Sands Swimwear Australia”. On this basis,

even the posts on Madden’s personal page had a

“trading or commercial character”.9

Such statements are a reflection of the increasing

commercialisation of social media. This was most

recently reinforced by the Federal Court decision

in Nextra Australia Pty Ltd v Fletcher.10 At issue

in that case was whether statements published on

a newsagent’s industry blog which were critical of

a direct competitor were made “in trade or com-

merce”. Collier J found that this was the case,

noting that the blog had been used to promote the

respondent’s own commercial interests, and that

the conduct “was not conduct divorced from his

relevant actual or potential trading or commercial

relationships.”11 While it was possible that a

person working in a particular industry might use

their blog to publish thought-pieces and not in a

commercial manner, this was not the case here.

Such decisions indicate that care needs to be taken

when publishing anything business-related online.

Even if content is not “promotional” it may be still

be found to have occurred in trade or commerce

and thereby fall within the ambit of trade practices

regulation. Given the extent to which companies

now use social media to increase their brand

following and direct customers to purchase their

goods and services, such a finding is not surprising

and must be borne in mind when engaging with

consumers online.

Defamation risk
The nature of social media also significantly increases

the risk of defamatory statements being made and

disseminated quickly. Defamation occurs where the

publication of defamatory material to a third party

causes damage to a person’s reputation.

In the world of social media, the ability of a comment

to “go viral” or a post to be re-tweeted in seconds means

that traditional editorial checks and balances on pub-

lished content are not in place. Such ease of publication,

combined with the oft-perceived informal nature of the

platform, significantly increases both the risk of publi-

cation and immediate dissemination to a number of

unrelated third parties. As was said recently in Austra-

lia’s first “twitter defamation case”, the danger in this

context is that messages spread easily and simply by the

use of mobile phones — “their evil lies in the grapevine

effect that stems from the use of this type of communi-

cation”.12

While we are yet to see a significant social media

defamation case involving commercial parties played

out in Australia, the case law to date makes it clear that

the law of defamation applies equally in the online

world as it does offline. It is important that businesses

heed the warning that “a reputation can be destroyed in

the click of a mouse, an anonymous email or an ill-timed

Tweet”.13

Further, it is important to be careful not only about

what you post, but also how you respond to comments

made by others online. There is a tendency, particularly

in larger companies, to rely on crisis management or

public relations experts to put out fires that start online.

It is important that these steps are considered from a

legal standpoint as problems can escalate quickly.

In Madden v Seafolly Pty Ltd, when considering

Madden’s cross-claim of defamation, the primary judge

found that Seafolly’s press releases were defamatory of

Ms Madden by conveying that she had knowingly made

false claims of copying with the malicious intent of

damaging a competitor. However, it was entitled to rely

on the defences of justification and qualified privilege.

On appeal, the court found that justification was not

available as there was no earlier finding that Madden

had any deliberate intention to harm Seafolly. However,

Seafolly was entitled to rely on qualified privilege

because it’s response to Madden’s comments was com-

mensurate with its right to defend itself. “Ms Madden

did not demonstrate how either press release went

beyond a riposte that objectively was “commensurate

with the occasion” of defending itself from her attack.”14

This serves as a reminder of the importance of a

proportionate response to a perceived online attack.

The importance of management strategies
The decision in Madden and the concerns outlined

above highlight the differences in the way small and

large businesses use social media. While large compa-

nies will often delegate online communications to dis-

crete or expert teams, in most small businesses it is the

business owner or manager that is responsible for the

business’ social media presence, rather than a marketing

or communications.15

While it may make sense to outsource social media to

your interns (they understand all these newfangled

platforms!) ensure that your legal team is sufficiently

close to the relevant stakeholders and across potential
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legal risks. This should also be supported by a structured

social media crisis management plan in order to quickly

escalate and address any legal issues as they arise.
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